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	STUDENT LEARNING OUTCOMES AND EVALUATION OF FACULTY
By:  Charlotte Lofft, FA President,
in collaboration with Mr. Robert Bezemek, FA Attorney
The FA has learned that there is discussion and confusion about including faculty’s success at incorporating SLOs into their courses as a variable to be evaluated in performance evaluation.  The Association is writing to caution that adding a variable, whether it is SLO-related or not, must be negotiated with the CLPFA, and cannot be done by any agreement between the District and faculty themselves, or unilaterally by the District.

The Union’s role as exclusive bargaining agent of the faculty provides that working conditions, such as those related to performance evaluation, must be a subject for collective bargaining, and hence negotiated with the CLPFA.  Only the Union as an entity can agree to the contents of an evaluation form, including the criteria. The California Public Employment Relations Board, which enforces collective bargaining rights, has held that evaluation criteria are negotiable. Holtville Unified School District (1982) PERB Decision No. 250 and Walnut Valley Unified School District (1983) PERB Decision No. 289. See also State of California (Department of Motor Vehicles) (1998) PERB Decision No. 1291. 

Thus, any action by any college district to deal directly with faculty on including SLO-related work in an evaluation, would amount to an unfair labor practice.  Districts are not permitted to bypass the Union representing the faculty, and deal directly with faculty over such negotiable matters.

I want to add that when AB1725 was enacted, the Legislature confirmed that faculty evaluation procedures include negotiable criteria.

In addition, our current Collective Bargaining Agreement does not allow for the evaluation of faculty in regard to incorporating SLOs into their classes or syllabi.  Articles 14 and 15, which govern evaluation, do not indicate that the faculty's effectiveness in creating or use SLOs is subject to evaluation.   We CLPFA and the District agreed in Articles 14.C.5.c. and 15.C.5.c. that participation in program review is part of faculty duties.  However, the negotiated Agreement does not extend that limited authorization into assessing faculty's creation or use of SLOs. Such a change would require agreement of the Union.

It has nevertheless been suggested that program review includes SLOs.  This is not so - program review and SLOs are distinctly different things. The fact is that the evaluation of SLOs was considered, and rejected, in negotiations between the District and the CLPFA.
The Association also notes that recent changes in Federal law indicate that the Federal Department of Education does not require SLOs to be a component of evaluation.  Several labor organizations have recently expressed the view that WASC/ACCJC lack any authority to compel any college adopt SLOs as an evaluation component, since the criteria used for evaluation are decreed by the Legislature as a subject for collective bargaining negotiations.

I hope this clarification of CLPFA’s views is of assistance. 
	General Membership Meetings 
2008-2009
Please mark your calendars for the following general FA meetings.  Note that LPC only has one scheduled since we are obligated to meet on the fifth Wednesday of a month, the only Wednesday afternoon when there are not other meetings.  There is only one month with a fifth Wednesday.  Thank you for your understanding.

February 26
Chabot College
12-1
Room TBA

March 26
Chabot College
12-1
Room TBA

April 23
Chabot College
12-1
Room TBA

April 29
LPC
3-4:30
Staff Lounge
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ROBERT J. BEZEMEK
ROBERT J. BEZEMEK
PATRICIA LIM
A PROFESSIONAL CORPORATION
RICARDO OCHOA
THE LATHAM SQUARE BUILDING
1611 TELEGRAPH AVENUE, SUITE 936
OAKLAND, CALIFORNIA 94612 Telephone:   (510)763-5690 • Facsimile:    (510)763-4255
BY FACSIMILE TO (925) 462-3633 AND FIRST CLASS U.S. MAIL
March 5, 2008
Ms. Charlotte Bartel Lofft, President 
chabot-las positas faculty association 2353 Redberry Court Pleasanton, CA 94566-5454
Re:      Coordinators and Employee Status Dear Ms. Lofft:
Per your request, I have reviewed the coordinators in the bargaining unit in regard to whether there is any danger they could become managerial or supervisory employees, and offer strategies to avoid such an occurrence.
Article 1 of the Agreement includes a description of unit faculty. It states as follows:
"Coordinator refers to a faculty member, not a manager, who facilitates tasks in support of student - instructional or support activities, in consultation with faculty and his/her immediate supervisor. It is understood that coordinators, while they have an advisory role, do not perform administrative supervisory functions." (Article l,C.l.g.)
Increasingly there have been concerns raised that coordinators are being involved too much in administrative tasks such as scheduling or even discipline. The following memo describes the rules pertinent to coordinators. First of all, under the Rodda Act, a supervisor must be in a negotiating unit apart from nonsupervisory employees, and cannot be represented by the same union that represents the employees they supervise. [See Government Code §3543(b)].
Because of this drastic rule, it is crucial that coordinators retain employee status, and not engage in supervisory functions so as to become a supervisor. The Rodda Act defines a supervisory employee as any employee, regardless of job description, with authority "to hire, transfer, suspend, layoff, recall, promote, discharge, assign, reward, or discipline other employees, with the responsibility to assign work to and direct them, or to adjust their grievances, or effectively recommend such action, if, in connection with the foregoing functions,
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the exercise of such authority is not of a merely routine or clerical nature, but requires the use of independent judgment." [See Government Code §3540.l(m)]. This definition is almost identical to that found in the National Labor Relations Act, at 29 U.S.C. §152(11).
In addition to the supervisory functions, these functions must be exercised "in the interest of the employer." Id. [See Government Code §3540.l(m)].
Despite this rather broad definition, the PERB has held that community college faculty who perform incidental supervisory, management, or other government staff related duties may not, because of these incidental duties, be deemed supervisors or managers for Rodda Act purposes. [See Education Code §§ 87003(b), 87610.l(e)]. A.B. 1725, adopted two decades ago, provided in an uncodified portion of the statute, a safe haven for faculty performing incidental duties.
"There has been a great deal of uncertainty as a result of the decision of the United States Supreme Court in National Labor Relations Board v. Yeshiva University, 444 U.S. 672, 63 L.Ed.2d 115, regarding whether increased faculty involvement in institutional governance and decision making might subject the faculty members to legal challenges in connection with their rights of collective bargaining. This act is intended to enable faculty members who perform the duties described in subdivision (e) of Section 87610.1 of the Education Code to avoid having to choose between collective bargaining and greater participation in these functions by ensuring that increased participation in the tenure system, which occurs as an outgrowth of this act, shall not subject faculty members to losing their status as employees under Chapter 10.7 (commencing with Section 3540) of Division 4 of Title 1 of the Government Code.)" [A.B. 1725, note (n) to Education Code section 87350.]
Thus, such incidental duties clearly include serving as a faculty member on a hiring, selection, promotion, evaluation, budget development, or affirmative action committee, or making effective recommendations in connection with these activities. [See, e.g., West Contra Costa Unified School District (2000) PERB Dec. No. 1404, 24 PERC If 31147, p. 526, adopting ALJ decision at 24 PERC f 31147, p. 528.]*   However, there are no cases which consider the parameters of this safe haven, and the extent to which it exists outside of tenure review process. Still, prior cases also offer guidance, and recognize the same principle of incidental duties.
1 Although this is a K-12 decision, it uses the same rationale as the community college statutes.
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For example, in a 1977 case, PERB held that K-12 certificated coordinators independent assignment and modification of teachers curricular duties and assignment of extracurricular duties was enough to imbue them with supervisory authority.   [Carlsbad Unified School District (1977) PERB Dec. No. 41, 1 PERC 590].
In order to avoid problems, the Association has negotiated a contract provision which specifies that coordinators are not supervisors. But to police this agreement, it is important to   ? assure that coordinators make only recommendations with regard to assignments, and do not become involved in disciplinary action.
With regard to assignments, the best way to preserve coordinators unit status is to make all of their decisions with regard to assignment subject to approval by an administrator such as a Dean. Forms should, where possible, refer to the coordinator's "recommendation."
In many cases it does not require independent judgment to assign a Community College Adjunct Instructor to a particular position because you have negotiated criteria dictating assignment procedures for adjunct faculty.
As for discipline, such decisions should be initiated by Deans or other supervisory or managerial employees. Although coordinators theoretically could be used to obtain information, or might pass along information, they should not make recommendations with regard to any potential disciplinary action involving unit members.
PERB has routinely rejected supervisory status for employees whose authority or control in assigning routine tasks or otherwise serving as a "lead worker" extended only to work practices, as distinguished from personnel policies and practices.2   Fortunately, PERB has held that teachers who assign and direct classroom aides (para-professionals) incidental to the performance of the teachers' professional duties are not supervisory. [Redlands Unified School District (1982) PERB Dec. No. 235, 6 PERC If 13197, p. 764-765; Jamestown Elementary School District (1989) PERB Order No. Ad-187, 13 PERC f 20138, p. 500, reconsideration denied, PERB Order No. Ad-187a, 13 PERC f 20186 (fact that teachers sit on interview panels
2In one case, however, PERB found that a Food Service Manager exercised independent judgment when she determined the duties of particular employees on an ongoing basis, directed them to other tasks when regular assignments were completed, changed assignments when necessary to cover absences, participated in establishing emergency substitutes on school lunch menus, ordered food, and determined the need for and calls for substitutes, and evaluated employees. Sanger Unified School District (1989) PERB Dec. No. 752, 13 PERC f 20148, pp. 528-529.
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for classified applicants and have substantive role in hiring and firing classified employees is immaterial because teachers are not "supervisors" as a matter of law.]
In some ways, coordinators are similar to community college Department or Division Chairs. Because of a long tradition of cooperative faculty participation in governance and shared authority in hiring, evaluating and promoting faculty, PERB has routinely held that community college Department Chairs are not supervisors. See, e.g., Monterey Peninsula Community College District (1978) PERB Dec. No. 76, 2 PERC 12204, p. 552; Los Rios Community College District (1977) PERB Dec. No. 18, 1 PERC 185, 190.
It is only when the District demands an allegiance to the administration which is not demanded of other faculty that Department Chairs have been found to be supervisory. Los Rios Community College District, supra, p. 189-190. In Los Rios, the division chairs could not belong to the faculty senate, issued disciplinary action, and were the first step in the faculty grievance procedure and can resolve faculty grievances. In addition, they could dock pay for absences, maintained grievance records, and determined class size. Thus, PERB held they exercised their duties in the interest of the employer..
The fact that the Union negotiates the wage rate provided to Department Chairs (e.g., a stipend, overload, part of load), or that Department Chairs are elected by the faculty, have been a significant factor in holding that chairs are not supervisory employees. See, e.g., Palomar Community College District (1992) PERB Dec. No. 947, 16 PERC 123111, pp. 390-391 (department chairs not supervisors); Monterey Peninsula Community College District, supra, department chairpersons were not supervisory). Contrast this with Los Rios Community District, supra, where division chairs were held to be supervisory and excluded from the faculty unit.
Since Palomar, Monterey Peninsula, and Los Rios were decided, AB 1725 was enacted, which included, as noted above, an express statement that faculty performing incidental administrative tasks did not become supervisory employees by reasons of such performance. However, the full scope of this proviso, which incidentally I wrote for the AB 1725 committee, has never been judicially tested.
Therefore, the best way to avoid inadvertently creating a supervisory administrative employee in a coordinator position is to make certain that:
1. Recommendations for assignment are merely that, and final decisions are made by
deans, or other authorities;
2. Coordinators are not involved in recommending disciplinary action.
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3. Coordinators do not serve as the Employer's representative in resolving grievances.
4. Coordinators do not determine minimum or maximum class size.
I hope that the above answers your questions.
Very truly yours,
[image: image3.png]



Robert J. Bezemek
RJB:eh opeiu29
\\Station2\Documents\4900-Chabot\4902-Coordinators-Advice Ltr to Lofft 3-6-08.wpd
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	Two New Memorandums of Understanding Between the FA and the District

By Charlotte Lofft, FA President

I am happy to report that the FA and the District agreed to two very important MOUs (Memorandums of Understanding) before the end of the Fall Semester, 2008.  Specifically, the MOUs address changed Contract language for Alternative Duty assignments and the upper limits of Part-time faculty assignments (The 67% Law).  These MOUs are included in this Newsletter for your complete review, and they will be sent to the membership for ratification.

The MOU on Alternative Duty Assignments is an elaboration on existing Contract language (Article 10C.3) and hopefully will clarify some issues that were not addressed in the original language.  The MOU adds a timeline for alternative duty assignments (three academic years).  It also details the process for application for an alternative duty assignment.  

Additionally, it creates an internal review committee to give serious consideration to rotating the alternative duty assignment to other qualified candidates.

The MOU on the 67% Law memorializes a recent change in the Education Code which allows Part-time faculty to work up to 67% of a Full-time load without any rights to a Full-time job.  This is an increase from the prior limit of 60% of a Full-time load.  Even though the Ed. Code was changed to permit this increase, it still had to be negotiated.  This should be a boost to many of our Part-time faculty who teach in disciplines that have five unit courses.  Now Part-time faculty can teach two five unit courses per semester without violating the new 67% law, where in the past they were limited to teaching only one five unit course per semester.

Negotiations Update

By Charlotte Lofft, FA President

This is a continuation of the regular Negotiations Updates I have published since the beginning of the Fall 2008 Semester.  

Salary:  The FA and the District are still waiting for the State Budget to be finalized before we agree salary issues for the 2008-09 academic year.  Please bear with us during this difficult time and be mindful of the fact that we are fortunate in this District to have the resources to keep afloat despite the statewide budget stalemate.

Salary issues that are on the table for consideration include increased Lab Load for selected courses, targeted enhancements to the Part-time Faculty Salary Schedule, targeted enhancements to the Full-time Faculty Salary Schedule, and other salary related issues.  We will keep you informed on an ongoing basis, especially when the State Budget matter is completed.

New Contract:  Perhaps you are aware of the fact that our current contract expires on June 30, 2009.  The Contract requires that both sides “sunshine” their expectations for new negotiations well in advance.  This process has been accomplished, and the parties are making plans to meet regularly for ongoing negotiations on the Contract.  We expect to be negotiating on a very regular basis all Spring Semester and will keep you informed as we progress.  Again, this represents a reopening of the Contract, so we should have a lot to present and discuss as the Spring Semester continues.
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	Insert MOU A (Alternative Duty…)
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	Insert MOU B (Additional Assignments…)
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	Insert MOU B (Additional Assignments…)
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	Assignments at Extended Campuses

By Charlotte Lofft, FA President

Students receive instruction at different extended campuses in our district.  (The Chabot San Leandro campus, the Chabot-Valley Care Hospital Nursing campus, and the soon-to-be-created LPC Dublin Hub.)  These campuses create a potential working conditions issue for faculty who might be assigned in a different locale than their home campus.

The opinion of the Faculty Association is that faculty cannot be required to provide instruction for load at an extended campus.  Rather, the FA believes that assignments to these extended campus sites should be regulated by Article 10D.a of the Contract between the District and the Faculty Association, which states:

“Unit members can achieve their full time service obligation (full load) by teaching at both
  colleges by mutual consent of the unit member and the appropriate Vice President at each college.”

There is considerable existing practice to support the FA’s opinion on this matter.  Chabot faculty who staff the San Leandro extended campus do so on a Part-time basis.  Either Part-time faculty or Full-time faculty teaching overload offer the classes.  If a class is offered for load by a Full-time faculty, it is with the consent of the faculty person.  Chabot Nursing faculty may teach at the Valley Care Hospital extended campus for load, but it is their individual choice and not a requirement of management.  We would expect the same approach to be implemented for assignments at the LPC Dublin Hub once that facility is up and running.  Specifically, the expectation would be that Full-time faculty who want to teach for load at that extended campus would be permitted to do so if mutually agreeable with management, and that the same Full-time faculty would not be required to teach for load over their objection.

Please advise the FA Grievance Officer at your campus, if there are issues related to your assignments for load at extended campuses.

2008-2009 CLPFA Officers

President:  Charlotte Lofft
510-723-6873
clofft@chabotcollege.edu or

clofft@laspositascollege.edu
Chabot Vice President:  Dave Fouquet
510-723-6868
dfouquet@chabotcollege.edu
LPC Vice President:  Jane McCoy
925-424-1237
jmccoy@laspositascollege.edu
Secretary:  Tom DeWit
510-723-6821
tdewit@chabotcollege.edu
Treasurer:  Kevin Ankoviak
925-424-1396
kankoviak@laspositascollege.edu
Chabot Part Time Rep:  Seth Harwood

sharwood@chabotcollege.edu
LPC Part Time Rep:  Teresa Donat

925-424-1000 x2360

tdonat@laspositascollege.edu
Chabot Membership:  Shari Jacobsen

510-723-6696
sjacobsen@chabotcollege.edu
LPC Membership:  Debbie Fields

925-424-1113

dfields@laspositascollege.edu
Chabot Grievance Officer:

Charlotte Lofft &

Dave Fouquet

510-723-6873

510-723-6868
clofft@chabotcollege.edu or

clofft@laspositascollege.edu
dfouquet@chabotcollege.edu

LPC Grievance Officer:

LaVaughn Hart

925-424-1194

lhart@laspositascollege.edu



	Chabot-Las Positas Faculty Association (CLPFA)
	Page 12 of 13 


	Confidentiality  Agreements:  The FA Perspective

By Charlotte Lofft, FA President

There has been an ongoing issue related to faculty being expected to sign Confidentiality Agreements when they serve on Hiring Committees in this district.  The issue first surfaced about four or five years ago, and the FA immediately responded with a Demand to Negotiate since this was a unilateral change in working conditions, which by law is on Unfair Labor Practice.  

Indeed, the District listened to our concerns and we did submit a proposal from the FA to the District in formal negotiations.  The proposal was never accepted, and for a variety of reasons, we terminated negotiations on this subject about two years ago with the understanding that the matter was over.  It was the understanding of the FA that no Confidentiality Agreements would be imposed upon faculty in the absence of a negotiated agreement.  

NOTE:  It is imperative that negotiations precede any change in working conditions.  The reason is that faculty can be disciplined if they do not abide by a practice, and all practices that could lead to discipline are mandatory issues of negotiations.  In fact, all working condition issues are mandatory subjects of negotiations.

The FA recently became aware of one instance this past summer where faculty were required to sign a Confidentiality Agreement while serving on a Hiring Committee.  It is unclear if this was an isolated incident or if there have been other similar situations in the last two years, after the District and the FA agreed to suspend negotiations on Confidentiality Agreements on the promise that these agreements would not continue to be imposed on faculty.  

At this writing, the FA objectives are two-fold:

1.
To inform you of the above history and understanding.

2.
To seek information as to whether faculty have been required to sign

Confidentiality Agreements in the recent past as a condition to serving on Hiring Committees.  Please advise me in writing if you or your colleagues have been required to sign Confidentiality Agreements in the recent past when you have served on Hiring Committees.  Thank you for your cooperation in this matter.

CHECK US OUT AT OUR FA WEBSITE

www.clpfa.com
One new edition to our website is a link to the recording made during a Human Resources presentation at Las Positas College in October. Lori Benetti and Mary Anne Galarte presented an overview intended to help faculty read the paystubs.  In addition, the new IRS changes (announced to us in a special mailing from the District Office) regarding our 403B accounts was also discussed.




	Chabot-Las Positas Faculty Association (CLPFA)
	Page 13of 13 

	13
CHABOT-LAS POSITAS FACULTY ASSOCIATION

MEMBERSHIP APPLICATION FORM

TO:  All Faculty

Thank you for your support of the Faculty Association.  

Our Dues Structure is as follows:

Contract, Regular, and Temporary Faculty:   $39. per month for each of ten months ($390 annually).





                        $32.50 per month for each of twelve months ($390 annually).

Part Time Faculty:                                          $10. per month for each pay period*

*Non-continuous employment may require filling out a new form upon reemployment.

Please return this form, including the Payroll Deduction Authorization below, by Campus Mail to:

Shari Jacobsen, Chabot College Membership

Shari will send a copy to our Treasurer, Kevin Ankoviak of LPC and another copy to the District Office Payroll Department.  

Thank you for your support of the Faculty Association.

For our records:

Name:__________________________________________________________________

Division/Area____________________________________________________________

Phone Numbers are optional, but appreciated:

Phone (Office):_____________________       Home______________________________

Home Address (Optional):_______________________________________________________________

____________________________________________________________________________________

Payroll Deduction Authorization Form:

To Chabot-Las Positas Community College District:

You are hereby authorized to deduct from my regular salary warrants the amount for organizational dues payable to Chabot-Las Positas Faculty Association, and transmit these deductions to the Chabot-Las Positas Faculty Association without further liability to the District.  This authorization shall remain in force until modified or revoked in writing by me, or by the Chabot-Las Positas Faculty Association.

Social Security or W Number___________________________Date___________________

Name_____________________________________________________________________

Signature__________________________________________________________________

Status:  Check One                                 


College:  Check One

Contract/Regular/Temporary ___________


Chabot____________________

Part-Time_________________



Las Positas_________________

Just return this page in an envelope to Shari Jacobsen, Chabot College, Membership.
Thank you very much,

The Chabot-Las Positas Faculty Association
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